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Debt Restructuring: an alternative to insolvency proceedings 
is the essential reference guide for financial institutions, legal 
professionals and investors. Covering 20 major jurisdictions 
worldwide, it provides a clear overview of the law and 
regulation governing debt restructuring in each one, and is 
structured to allow easy comparisons between jurisdictions.
•	 Offers	a	well-organised	starting	point	for	international	

reference 
•	 Covers	the	law	in	20	major	jurisdictions
•	 Includes	contributions	from	leading	local	practitioners	

who are experts in the field
•	 Uses	a	reader-friendly	Q&A	format	that	enables	quick	

and	easy	cross-jurisdictional	comparisons
•	 Addresses	the	key	questions	of	multinational	

organisations
•	 Provides	straightforward,	practical	commentary	on	each	

jurisdiction and the respective legal systems
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Foreword
Alessandro Varrenti, CBA Studio Legale e Tributario
Lars Lindencrone Petersen & Ole Borch, Bech-Bruun

The fi nancial crisis that started quite dramatically with the bankruptcy of 
Lehman Brothers in 2008 has been historic. Several other fi nancial crises 
have been confi ned to a certain area and have been quite short lived, but the 
one that started in 2008 has affected all parts of the world to varying degrees 
and is not fully over more than eight years later. It has not only stress-tested 
undertakings and banks; it has also tested countries and the entire way of 
perceiving the fi nancial structure.

At the outset of the fi nancial crisis, quick fi xes were desperately needed. 
During this phase, countries had to ensure that their banking sectors did not 
collapse. At the same time, undertakings in crisis had to be handled, and in 
this process an adjustment of the set of rules available to such situations has 
taken place. These sets of rules could be said to have many similarities, but 
if you look at the fi ner details quite a few differences become apparent. As 
an experienced specialist in the law of your own country, you have not been 
able to rely on your experience and judgement to fi gure out how a specifi c 
situation would be handled in another country.

With this in mind, Thomson Reuters asked one of the grand old men 
of the world of insolvency, Jacques Henrot of De Pardieu Brocas Maffei, to 
lead a project in which Jacques and we – Alessandro Varrenti of CBA Studio 
Legale e Tributario (Milan), and Lars Lindencrone Petersen and Ole Borch 
of Bech-Bruun (Copenhagen) – were to work together to prepare an 
easily accessible yet detailed presentation of the sets of rules applicable to 
restructuring and distressed undertakings in a number of countries.

Jacques undertook the task and was a driving force during the start-up 
phase, and this in spite of the fact that Jacques was quite seriously ill. Sadly, 
Jacques passed away in the summer of 2014 and thus before the book was 
ready for publication. We are dedicating this book to Jacques in honour of 
his huge effort with the book and a number of similar projects in the past.

We hope that the readers of the book will share our enthusiasm about 
the fi nished project and that the book may contribute to understanding 
and decision-making in cross-border situations where there is a need 
to understand at least the fundamental principles of the rules of other 
countries.

We would like to extend our thanks to all the contributors for their 
efforts on the project. The dialogues we have had with the contributors 
from the various countries in the course of the  project have confi rmed 
the great expertise involved as well as the high level of enthusiasm for 
the project. We would also like to take this opportunity to express our 
respect – which is perhaps done too rarely – for the legislators of the 



Debt Restructuring

vi EUROPEAN LAWYER REFERENCE SERIES

many countries. Restructuring legislation is quite diffi cult to draft as it 
requires decisions according to which some parties are to relinquish rights 
to the advantage of other parties for the sake of the bigger picture. It is the 
quality of such legislation which determines the possibilities of obtaining 
successful restructuring – and this applies to both in-court and out-of-court 
restructuring. Out-of-court restructuring will typically refl ect the possibilities 
of the in-court options, as the rights holders will hardly be willing to 
contribute to an out-of-court solution providing them with a poorer 
result than an in-court process. At the same time, in-court restructuring is 
presumably still the very last thing you want. Professor Lawrence P King was 
quoted as saying that the American rules on restructuring, Chapter 11, may 
well be effective, but for him they are the equivalent of using a hammer to 
put out the fi re in your hair. We believe that this book will demonstrate that 
it is not quite that bad, either in the US or in other countries.

1 November 2014
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Jacques Henrot

1952–2014

As mentioned in the foreword, this book has been dedicated to our partner, 
Jacques Henrot. No better tribute could be paid to Jacques, who, until 
the very end of his long fi ght to overcome his terminal illness, remained 
strongly committed to ensuring the publication of what he considered to 
be a signifi cant contribution to the merging into a single instrument an 
analysis and description of the complexities of a wide variety of policy and 
legal issues in the work-out and restructuring areas across many countries.

Our partner and friend Jacques passed away late this summer. Above all, 
Jacques was a very talented lawyer, dedicated to the long tradition of the 
practice of law rooted in the old cultural values of a general practitioner and 
combining those values with a remarkable understanding of the diversity 
of legal cultures and conceptual diversities between the continental legal 
tradition and the common law approach. Often those skills turned out to 
be material in bridging the gap between the different cultures prevailing in 
those different environments, paving the way to consensual approaches to 
resolving diffi culties in complex matters.

He combined unequalled expertise in the property area with a unique 
practice in the insolvency sector and a strong understanding of the needs 
of the fi nancial services industry. Moral integrity and compliance with the 
highest ethical standards were among his key attributes.

Jacques had a great sense of human relationships, and was most sensitive 
to the needs and aspirations of our younger professionals. He was a great 
team builder, dedicated to training his assistants and colleagues towards 
excellence and achievement of the highest standards in the practice of law.

In the pursuit of that goal, he has paved the way to the emergence of a 
younger generation to develop a practice based on those values.

Before leaving us, Jacques has passed the torch on to that new generation 
sharing those values to continue to develop a practice rooted in the high 
standards he advocated.

For those accomplishments he will be forever remembered.

Antoine Maffei
De Pardieu Brocas Maffei
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Turkey
Pekin & Pekin  Gokben Erdem Dirican & Erdem Atilla

1. WHAT COURT-MONITORED RESTRUCTURING PRE-
INSOLVENCY PROCEEDINGS OR SCHEMES HAVE BEEN 
DEVISED BY THE LAW OF YOUR COUNTRY TO LIMIT VALUE 
DESTRUCTION FOR FAILING BUSINESS ENTITIES?
Concerning pre-insolvency stage, there are two main court-monitored 
restructuring proceedings types regulated under the Execution and 
Bankruptcy Law (Law No. 2004) (published in the Offi cial Gazette dated 
19 June 1932 and numbered 2128; the EBL): amicable restructuring and 
concord restructuring.

1.1 What is the objective of the proceedings?
The objective of both amicable restructuring and concord restructuring is 
to protect debtors the fi nancial situations of which have been negatively 
affected due to reasons such as economic crisis, unfavourable market/
business conditions and inaccurate business forecasts.

1.2 Do all kinds of businesses qualify?
Banks and insurance companies are not entitled to propose amicable 
restructuring as a debtor (Article 309(t) of the EBL). For amicable 
restructuring, the debtor, which must be an equity company or a 
cooperative, must have failed to pay its debts or the debtor’s assets must 
be insuffi cient to recover its debts, or there must be a situation where it is 
highly likely that the debtor is under the threat of facing these   situations 
(Article 309(m) of the EBL).

However, all debtors can be subject to concord restructuring (Article 
285 of the EBL). Concord restructuring allows the debtor to restructure 
certain liabilities in accordance with a plan. There is no threshold related to 
indebtedness, turnover or asset value.

1.3 What are the necessary approvals?
There is no specifi c provision in the law as to the requirement of a 
resolution by the corporate body of the debtor in order to propose amicable 
restructuring or concord restructuring; however, if such requirement is 
included in the articles of association of the debtor, for limited liability 
companies, a resolution must be granted unanimously by all shareholders 
of the debtor for proposing the restructuring; for joint stock companies, 
a decision of the board of directors shall be passed for proposing the 
restructuring. The request for concord restructuring can also be made by a 
creditor of the debtor.
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1.4 What is the procedure?
The application for amicable restructuring is made by the debtor together 
with the following documents (Article 309(o) of the EBL):
• the restructuring plan;
• balance sheets and commercial books of the debtor and other 

information and documents demonstrating the fi nancial status of the 
debtor;

• documents indicating the cash fl ow of the debtor;
• a list of all creditors of the debtor and the creditors of the creditors of 

the debtor;
• documents explaining the negotiation period between the debtor and 

the creditors prior to the application and indicating that the affected 
creditors have been suffi ciently informed of the plan;

• documents approved by a notary public indicating the declarations of 
approval of the affected creditors;

• a table demonstrating the approximate amount that the creditors will 
receive after the plan and the approximate amount the creditors will 
receive in case of bankruptcy of the debtor;

• documentation demonstrating that the majority quorum has been 
reached; and

• a fi nancial analysis report prepared by an independent auditing fi rm 
indicating that the debtor will return to a state of solvency and it is 
possible to comply with the terms of the plan.

The creditors affected by the restructuring plan shall be invited for 
restructuring project negotiations through a notifi cation sent by registered 
mail or through notary public, containing the required information 
regarding the project (Article 309(o)/5 of the EBL). This notifi cation will 
enable the affected creditors to decide on the project and must be sent in a 
reasonable period prior to the voting date.

The application for concord restructuring is made by the debtor together 
with the following documents (Article 285 of the EBL):
• the concord restructuring plan;
• balance sheets and statement of income; and
• commercial books of the debtor (if any).

The concord request made to the execution court is announced by the 
execution court within a national newspaper the circulation of which is 
more than 50,000. The creditors may apply to the execution court if they 
have any objections within 10 days from the announcement date. The 
creditors objecting to the concord request and the debtor shall be heard in 
a hearing the date and time of which shall be determined by the execution 
court.

1.5 Is there recourse against the opening judgment?
Concerning amicable restructuring, the approval decision to be granted by 
the court can be appealed by objecting creditors affected by the project. 
If the court rejects the restructuring plan, the rejection judgment can be 
appealed by the debtor or the creditors affected by the plan that approved 
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the plan. Correction of the judgment after review by the court of appeals as 
a result of the initial appeal examination is not possible.

Concerning concord restructuring, the approval decision of the court 
can be appealed by the objecting creditors. If the court rejects the concord, 
the rejection judgment can be appealed only by the debtor. Parties may 
apply for correction of the judgment to be granted as a result of the appeal 
examination.

The appeal period is 10 days, starting from the service of the reasoned 
judgment to the relevant party, for an amicable restructuring and 10 days, 
starting from the hearing date when the decision is granted for approval/
rejection, for a concord restructuring.

1.6 What are the substantive tests/defi nitions?
Concerning amicable restructuring, an amicable restructuring plan must 
be ratifi ed by a court in a hearing, in which it will hear submissions from 
the mid-term auditor (if any), the debtor’s representatives and the creditors 
attending the hearing.

Courts will ratify the application if satisfi ed that the debtor has fi led the 
application in good faith, provisions of the EBL have been fulfi lled and the 
amount to be received by each creditor that rejected the plan will be at least 
equal to the amount to be received at the end of the bankruptcy liquidation. 
Otherwise, the court will reject the application (Article 309(p) of the EBL).

Concerning concord restructuring, the execution court either grants 
the concord period for a maximum term of three months or rejects the 
application made by the debtor (Article 287 of the EBL).

In a case where the execution court grants the concord period, the 
concord offi cer conducts a creditors meeting, after which the concord offi cer 
delivers all documents submitted in the meeting to the commercial court. 
The commercial court decides on approving the concord plan by examining 
whether:
• the proposed amount is proportional to the sources of the debtor;
• the concord plan is duly accepted by the creditors; and
• the amount of money or guarantee letter required by law is deposited by 

the debtor (Article 298 of the EBL).
If not, the concord plan is rejected by the commercial court.

1.7 What is the role of a court-appointed agent?
Concerning amicable restructuring, if the court takes measures to protect the 
debtor’s assets until its decision on ratifi cation or rejection of the amicable 
restructuring plan, the creditors and debtor – or, if the same fail to agree on 
one, the court – can appoint one or more mid-term auditors who have the 
necessary knowledge, experience and characteristics agreed by the creditors 
and debtor to assume responsibility for directing, managing and supervising 
the debtor’s activities from the date of appointment until the court’s 
ratifi cation or rejection of the plan (Article 309(ö) of the EBL).

In the event that the plan is ratifi ed by the court, it may in its ratifi cation 
decision appoint one or more plan supervisors, who will have authority to 



Turkey

318 EUROPEAN LAWYER REFERENCE SERIES

supervise and monitor whether the plan is being fulfi lled and to report on 
the situation to the creditors (Article 309(p) of the EBL).

Concerning concord restructuring, the concord offi cer is liable to 
supervise the acts of the debtor, report to the execution court and inform 
the creditors regarding the concord period (Article 290 of the EBL).

Also, one or more concord liquidators shall be appointed by the creditors. 
The concord offi cer may be appointed as concord liquidator (Article 309(a) 
of the EBL). The concord liquidators conduct all actions regarding the 
protection, liquidation and, in some cases, the transfer of the assets of the 
debtor (Article 309(c) of the EBL).

1.8 What protection is there from creditors?
Concerning amicable restructuring, the commercial court of fi rst instance is 
competent to take the necessary protective measures with regards to debtor’s 
assets and activities. In this respect, the court may appoint a mid-term 
auditor(s).

Concerning concord restructuring, creditors are entitled to fi le their 
objections within 10 days from the announcement date of the concord 
request. If the concord request is accepted, a concord period, which cannot 
be more than three months, shall be granted to the debtor and a concord 
offi cer(s) will be appointed. The concord offi cer is liable to supervise the 
acts of the debtor, to report to the execution court and inform the creditors 
regarding the concord period (Article 290 of the EBL).

Also, one or more concord liquidators shall be appointed by the creditors. 
The concord offi cer is eligible for such appointment (Article 309(a) of the 
EBL). The concord liquidators conduct all actions regarding the protection, 
liquidation and, in some cases, the transfer of the assets of the debtor 
(Article 309(c) of the EBL).

1.9 What is the usual duration of the restructuring process?
Concerning amicable restructuring, there is no statutory period set by the 
EBL.

Concerning concord restructuring, if the execution court approves the 
concord request, it shall grant to the debtor a concord period of no more 
than three months (Article 287/2 of the EBL). If the three-month period is 
not suffi cient, the execution court may extend this period for an additional 
period of two months (Article 287/6 of the EBL).

1.10 Who prepares the restructuring agreement and what are 
the available tools?
Concerning amicable restructuring, the debtor and the creditors may agree 
on restructuring of indebtedness and reorganisation of the debtor in the 
amicable restructuring plan to be submitted to the court. Such plan must 
be accepted by at least a qualifi ed majority of the creditors affected by 
the plan participating in the negotiations representing at least two-thirds 
of the receivables of the creditors who vote (Article 309(m) of the EBL). 
If the project in question contains more than one group of creditors, the 
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project must be internally accepted in each group based on the majority 
requirements explained above.

The amicable restructuring plan shall explain in detail the matters which 
ensure that the plan is applicable, such as:
• the conditions which the affected creditors will be subject to;
• how the equality between the creditors will be reached;
• the effect of the plan on the agreements that the debtor is a party to;
• the effect of the plan on the power of possession of the debtor on its 

assets;
• whether the debtor will be able to apply for fi nancial resources such as 

loans;
• whether the debtor can be transferred;
• amendment of the article of associations of the debtor;
• the persons who will act in the management of the debtor;
• the extension of the term of maturity of the debtor’s debts; and
• the change in the interest rates (Article 309(n) of the EBL).

Concerning concord restructuring, the concord plan is a formal plan 
regarding the liquidation of debts, prepared and presented by the debtor to 
the execution court for its approval, under which the debtor is released from 
his or her debts once the partial payments have been paid in full. Since the 
concord request is made through a petition addressed by the debtor to the 
execution court, a detailed balance sheet, an income statement and a chart 
indicating the status of the commercial books of the debtor must also be 
attached to the petition (Article 285/1 of the EBL). The creditors who can 
request bankruptcy of the debtor may also fi le a concord request for the 
debtor. Upon the concord restructuring request, in order to protect the assets 
of the debtor, the execution court may take some protective measures set 
forth in the EBL limiting the power of disposal of the debtor.

1.11 Are subordination agreements necessarily given full effect?
Concerning amicable restructuring, it is not mandatory for the debtor to 
group the creditors. However, if a grouping is made, it must be in accordance 
with Article 6 of the Amicable Restructuring Regulation. In the event that 
there is discrimination between categories of creditors, approval of other 
creditors within the same group must be obtained.

Concerning concord restructuring, the debtor must apply the conditions 
of the concord plan, and any other undertakings of the debtor towards 
the creditors shall be deemed null and void. The debtor must treat all the 
creditors equally. In the event that it is determined that the debtor did not 
act honestly by discriminating between certain creditors, a criminal sanction 
may be applied as per Article 333 of the EBL.

1.12 How is exit managed?
Following approval of the concord, each creditor may initiate an execution 
proceedings against the debtor if its receivables are not paid to the said 
creditor in line with the concord conditions or may request that the concord 
be terminated only for itself (Article 307 of the EBL).
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However, if it is determined afterwards that the debtor has acted in 
contradiction to bona fi des rules (eg the debtor executes an agreement with 
some debtors to provide them with greater amounts or securities, just in 
order for the concord to be approved) during the approval process of the 
concord, each creditor may request termination of the concord. In that case, 
the concord shall be terminated for all of the creditors (Article 308 of the 
EBL).

The competent court for this termination lawsuit is the commercial court 
that approved the concord.

The above-mentioned provisions shall also be applicable for amicable 
restructuring by analogy.

1.13 Who are the necessary parties?
Concerning amicable restructuring, the approval decision to be granted by 
the court can be appealed by the objecting creditors affected by the project. 
If the court rejects the restructuring plan, the rejection judgment can be 
appealed by the debtor or the creditors affected by the plan who approved 
the plan. Correction of the judgment to be granted by the Court of Appeals 
as a result of the appeal examination is not possible.

Concerning concord restructuring, the approval decision of the court 
can be appealed by the objecting creditors. If the court rejects the concord, 
the rejection judgment can be appealed only by the debtor. Parties may 
apply for correction of the judgment to be granted as a result of the appeal 
examination.

The appeal period is 10 days, starting from the service of the reasoned 
judgment to the relevant party, for amicable restructuring and 10 days, 
starting from the hearing date when the decision is granted for approval/
rejection, for the concord restructuring.

2. POST-INSOLVENCY PROCEEDINGS
2.1 What is the objective of the proceedings?
The objective of post-insolvency concord restructuring is to protect the 
debtors who were already declared bankrupt by the commercial court.

2.2 Do all kinds of business entities qualify?
A debtor who has already been declared bankrupt by the commercial 
court may apply for post-insolvency concord restructuring even though it 
requested direct bankruptcy at the bankruptcy lawsuit.

2.3 What are the necessary approvals?
The bankrupt debtor must prepare a concord request (project) and 
submit the same to the Bankruptcy Administration. If the Bankruptcy 
Administration has not been constituted yet, such request shall be given to 
Bankruptcy Offi ce (Article 223 of the EBL). The Bankruptcy Offi ce prepares 
a report regarding the bankrupt debtor and submits the same, together with 
the concord request, to the second creditors’ meeting (Article 237/3 of the 
EBL), where the post-insolvency concord request shall be evaluated.
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2.4 Is it valid and binding to agree that such proceedings be a 
default/termination event?
It can be agreed by the parties of a contract that, if a party requests concord, 
such shall cause default/termination of the contract.

2.5 What is the procedure?
See section 2.3 above. In addition, evaluation of this concord request is 
similar to the procedure explained in section 1 above.

2.6 Please provide information about voluntary fi lings
As mentioned above, the concord request is fi led with the Bankruptcy 
Administration. The concord request does not have to include a detailed 
balance sheet or a chart including the status of commercial books. Likewise, 
no concord offi cer needs to be appointed since the power of disposal of 
the debtor’s assets is exercised by the Bankruptcy Administration. In other 
words, the duties of the concord offi cer are performed by the Bankruptcy 
Administration concerning post-insolvency concord restructuring.

The concord request shall be evaluated at the second creditors’ meeting. 
Within the announcement for the second creditors’ meeting, it shall be 
indicated that the debtor requested concord and that this request shall 
be negotiated in the meeting. In principle, the evaluation of this concord 
request is the same as the pre-insolvency concord restructuring process. At 
the end of the meeting, those who accept the concord request are listed in 
the minutes and the concord is open for participation for 10 days.

Upon expiry of this 10-day participation period, the Bankruptcy 
Administration grants the bankruptcy and passes the concord fi le, along 
with the reasoned report, to the commercial court that declared the debtor 
bankrupt. Until a decision is granted by the commercial court as to whether 
the concord request shall be approved or not, sale of the bankrupt’s assets 
shall be postponed.

2.7 How are creditors’ representatives chosen?
Concerning post-insolvency concord restructuring, no concord offi cer is 
appointed. The creditors may participate in the second creditors’ meeting 
either themselves or through an attorney who has been granted the required 
power of attorney.

2.8 Is there recourse against the opening judgment?
In the event that the commercial court decides to approve/reject the 
concord, the appeal process is the same as mentioned above for pre-
insolvency concord restructuring. However, by the time the decision of 
the court as to approval of concord becomes fi nal following the appeal 
and correction of judgment procedure, the Bankruptcy Administration 
shall be notifi ed regarding this issue. The Bankruptcy Administration shall 
then request from the commercial court that the bankruptcy judgment be 
removed (Article 309 of the EBL). Once the removal judgment has been 
issued, it can also be appealed. In the event that the removal judgment 



Turkey

322 EUROPEAN LAWYER REFERENCE SERIES

becomes fi nal, the assets entered into the bankrupt’s estate shall be given 
back to the debtor.

2.9 What are the roles and powers of committees?
Concerning the role of the Bankruptcy Administration and Bankruptcy 
Offi ce, see section 2.3 above; for the creditors’ meeting, see section 2.6 
above.

2.10 What are the consequences of opening judgments for 
creditors?
In the event that the bankruptcy judgment is removed, the debtor can no 
longer be deemed ‘bankrupt’ and it shall be deemed as never having been 
declared bankrupt. Accordingly, the normal course of business of the debtor 
shall continue as it was prior to bankruptcy.

2.11 What is the duration of the restructuring process?
Concerning the post-insolvency concord restructuring, there is no concord 
period/duration granted by the court to the debtor due to the fact that, 
upon declaration of the bankruptcy, all of the attachable assets of the debtor 
constitute the bankrupt’s estate and the power of disposal of the debtor on 
those assets is limited. Moreover, upon this declaration of bankruptcy, it 
is prohibited to initiate execution proceedings or to continue the existing 
execution proceedings against the debtor (Articles 184–94 of the EBL).

2.12 How do creditors vote?
Even though there is no ‘voting’, at the end of the second creditors’ meeting, 
those who accept the concord request are listed in the minutes and the 
concord can be participated in for 10 days.

2.13 What are the rules on clawback/voidability?
Under Turkish law, the hardening period is a key concept in insolvency and 
bankruptcy proceedings. It provides that new collateral granted by a debtor 
during a hardening period to secure a pre-existing claim may be deemed 
invalid by a court upon the application and request of the creditors and/or 
the liquidation/bankruptcy offi cer of the debtor.

During the debt collection and liquidation process, the transactions 
of the insolvent/bankrupt company completed prior to its insolvency/
bankruptcy – particularly transactions within the hardening period – shall 
also be considered and reviewed. This may result in the cancellation of such 
transactions provided that such fall within the scope of Articles 278, 279 and 
280 of the EBL, which state three different hardening periods, of one, two 
and fi ve years.

The one-year hardening period applies to:
• security interests, if such security interest is created to secure an existing 

debt and the security collateral provider has not committed to providing 
security interest at the time of incurring a debt;
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• payments made via instruments other than cash or ordinary payment 
instruments;

• payments made before their due date; and
• certain annotations to the title deed registries.

In order for the above-mentioned transactions to be annulled, such 
transactions should have been made within a one year prior to the 
bankruptcy of the debtor or attachment of its assets.

The two-year hardening period applies to donations and gifts.
The fi ve-year hardening period applies to transactions made by the 

debtor with one of its creditors with the aim of harming its other creditors, 
provided that the creditor with whom the transactions are made is aware 
of the insolvency and the aim of the debtor at the time of the transaction. 
In order for the aforementioned transactions to be annulled, they should 
have been made within fi ve years prior to the initiation of bankruptcy or 
execution proceedings.

2.14 What are the rules on set-off/netting?
Concord is, in principle, mandatory for all bankruptcy receivables. 
However, concerning preferred receivables (registered to the bankrupt’s 
estate), public receivables arising from an asset and receivables secured by 
a pledge, it is not mandatory (Articles 298/3, 303/1 and 309/2 of the EBL). 
Therefore, the mentioned receivables must be paid immediately upon 
removal of the bankruptcy. Concerning the other receivables subject to 
concord restructuring, the debtor must pay the same within the period and 
proportion accepted in the concord.

2.15 How is exit managed?
See section 1.12 above. The provisions mentioned therein apply to post-
insolvency restructuring by analogy.

2.16 Are ‘prepackaged’ plans, arrangements or agreements 
permissible?
Concerning post-insolvency concord restructuring, the relevant provisions 
applicable for pre-insolvency concord restructuring are applicable by 
analogy. The debtor must apply the conditions of the concord plan, and 
any other undertakings of the debtor towards the creditors shall be deemed 
null and void. The debtor must treat all the creditors equally. In the event 
that it is determined that the debtor did not act honestly by discriminating 
between certain creditors, a criminal sanction may be applied as per Article 
333 of the EBL.

2.17 Is a public authority involved?
Concerning post-insolvency, no public authority is involved other than the 
commercial court and the Bankruptcy Offi ce.
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2.18 What is the treatment of claims arising after fi ling/
admission?
As mentioned above, the concord request shall be evaluated in the second 
creditors’ meeting, moderated by the bankruptcy offi ce director. The 
Bankruptcy Administration shall present the status of the bankrupt’s estate 
(active and passive assets) within this meeting and shall declare whether 
continuation of bankruptcy liquidation or acceptance of concord shall be 
more benefi cial for the creditors.

2.19 Are there ongoing contracts?
Upon removal of the bankruptcy judgment, since the debtor can no 
longer be deemed ‘bankrupt’ and as it shall be deemed as never having 
been declared bankrupt, the normal course of business of the debtor shall 
continue as it was prior to bankruptcy, also covering existing contracts. 
Therefore, the contracts executed by the debtor prior to the bankruptcy 
judgment shall be ongoing due to the removal of the bankruptcy.

2.20 Are consolidated proceedings for members of a corporate 
family/group possible?
Pursuant to sample judgments of the 19th Civil Law Chamber of the 
Court of Appeals, even though it is theoretically possible for the debtors 
to fi le consolidated proceedings, the approval conditions for the concord 
restructuring must be met for each of the debtors separately. Therefore, 
evaluation as to whether required conditions for approval of the concord 
request were met shall be performed for each debtor as a separate legal 
entity.

2.21 What are the charges, fees and other costs?
Pursuant to the Annex of the Law of Charges, a fi xed charge amounting to 
TRY 41.50 (for 2014) shall be paid while applying for a concord request. 
Moreover, 1.138 per cent of the amount determined to be distributed 
among the creditors shall also be paid as a pro rata charge. In addition, 
expert examination, announcement expenses, concord offi cer expenses (not 
applicable for post-insolvency concord) and other service expenses shall also 
be paid by the debtor in advance.

3. LIABILITY ISSUES
3.1 What is the liability of managers/directors vis-à-vis 
creditors?
Concerning criminal sanctions, pursuant to Article 331 of the EBL, those 
who, in order to cause damage to the creditors, dispose of, destroy or 
devalue a part or all of their assets, or transfer such by simulation to another 
party, in order to reduce its activities within a period of two years prior to a 
concord request shall be sentenced to imprisonment and face a judicial fi ne 
in the event that the creditor can prove with concrete evidence that it could 
not collect its receivable.
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Pursuant to Article 332 of the EBL, those who cause their insolvency or 
aggravate their fi nancial situation by their own operations within a period 
of two years prior to a concord request shall be sentenced to imprisonment 
and face a judicial fi ne in the event that the creditor can prove with concrete 
evidence that it could not collect its receivable.

Pursuant to Article 333 of the EBL, those who provide or undertake to 
provide a particular interest for a creditor, the Bankruptcy Offi ce or the 
Bankruptcy Administration in order to obtain its approval for the concord 
process shall be sentenced to imprisonment.

Pursuant to Article 333/a of the EBL, persons who are de jure or de facto 
empowered for management and who wilfully cause damage to creditors by 
not paying the commercial enterprise’s debts partially or entirely shall be 
sentenced to imprisonment and face a judicial fi ne upon complaint of the 
creditor unless the mentioned action constitutes another crime.

Pursuant to Article 334 of the EBL, those who wilfully cause damage by 
manipulating the creditors, concord offi cers, mid-term auditor or authorised 
offi cer, or those who act in contradiction of the restructuring plan in 
order to obtain a concord period or to obtain approval for a concord or an 
amicable restructuring plan, shall be sentenced to imprisonment.

Concerning civil law sanctions, in the event that the creditors cannot 
collect their receivables due to the fact that the debtor did not act in 
compliance with the concord plan, such creditors are entitled to fi le 
an execution proceedings or a lawsuit for collection of their receivable. 
Moreover, in those cases, pursuant to Article 307 of the EBL, they can also 
request termination of the concord for their part. In terms of Article 308 of 
the EBL, if the debtor has acted contrary to bona fi des rules (ie has acted in 
bad faith), the creditors can also request termination of the concord for all of 
the creditors.

With regards to amicable restructuring, Articles 307 and 308 shall be 
applicable by analogy. Furthermore, in terms of Article 309(t) of the EBL, in 
the event that the debtor fails to fulfi l (partially or entirely) its obligations 
arising from the restructuring plan, this shall be notifi ed to the court. In 
the event that the court determines that the debtor failed to perform its 
obligations or acted contrary to the restructuring plan, or that the creditors 
could not collect their receivables, it shall rule for bankruptcy of the debtor.

3.2  What is the liability of the lender?
Pursuant to Article 333 of the EBL, those who provide or undertake to 
provide a particular interest for a creditor, the Bankruptcy Offi ce or the 
Bankruptcy Administration in order to obtain its approval for the concord 
process shall be sentenced to imprisonment. The creditors who obtained this 
interest shall also be sentenced to imprisonment.



EUROPEAN LAWYER REFERENCE SERIES 365

Contact details
FOREWORD
Alessandro Varrenti
CBA Studio Legale e Tributario
Galleria San Carlo 6
20122 Milan
Via Flaminia 135
00196 Rome
Italy
T: +39 02 778061
F: +39 02 76002790
E: alessandro.varrenti@cbalex.com
W: www.cbalex.com

Lars Lindencrone Petersen & Ole 
Borch
Bech-Bruun
Langelinie Allé 35
2100 Copenhagen
Denmark
T: +45 72270000
F: +45 72270027
E: llp@bechbruun.com
 obo@bechbruun.com
W: www.bechbruun.com

BELGIUM
Glenn Hansen
Laga
Berkenlaan 8A, 1831
Brussels Diegem
Belgium
T: +32 2 800 70 00
 +32 2 800 70 22
F: +32 2 800 70 01
E: glhansen@laga.be
W: www.laga.be

CANADA
Justin R Fogarty, Jason Dutrizac & 
Pavle Masic
Justin R Fogarty Barrister & Solicitors
180 Bloor Street West, Suite 1000
Toronto, ON   M5S 2V6

T: +1 416 840 8992
F: +1 416 369 7610
E: justin@fogartyllc.ca
 jd@fogartyllc.ca
 pavle.masic@fogartyllc.ca
W: www.justinrfogarty.com

CHINA
Victor Wang
AllBright Law Offi ces
28th Floor, Hong Kong Plaza
No. 283 Huai Hai Road (Mid) 
Huangpu District
Shanghai 200021
P. R. China
T: +86 21 2326 1888
F: +86 21 2326 1999
E: victorwang@allbrightlaw.com
W: www.allbrightlaw.com

DENMARK
Lars Lindencrone Petersen & Ole 
Borch
Bech-Bruun
Langelinie Allé 35
2100 Copenhagen
Denmark
T: +45 72270000
F: +45 72270027
E: llp@bechbruun.com
 obo@bechbruun.com
W: www.bechbruun.com

FINLAND
Pekka Jaatinen, Salla Suominen & 
Anna-Kaisa Remes
Castrén & Snellman Attorneys Ltd
Finland
T: +358 20 7765 765
F: +358 20 7765 001
E: pekka.jaatinen@castren.fi 
 salla.suominen@castren.fi 
 anna-kaisa.remes@castren.fi 

Contact details



366 EUROPEAN LAWYER REFERENCE SERIES

Contact details

W: www.castren.fi 

FRANCE
Joanna Gumpelson
De Pardieu Brocas Maffei A.A.R.P.I.
57 Avenue d’Iéna – CS 11610
F-75773 Paris Cedex 16
France
T: +33 1 53 57 61 96
 +33 1 53 57 71 71
F: +33 1 53 57 71 70
E: gumpelson@de-pardieu.com
W: www.de-pardieu.com

GERMANY
Florian Gantenberg, LLM
LADM Liesegang Aymans Decker 
Mittelstaedt & Partner Rechtsanwälte 
Wirtschaftsprüfer Steuerberater
Germany
T: +49 211 300490-25
F: +49 211 300490-22
E: f.gantenberg@ladm.com
W: www.ladm.com

HONG KONG
Philip Gilligan, Richard Hudson 
& Tiffany Cheung
Deacons 
5th Floor, Alexandra House, 18 
Chater Road
Central
Hong Kong
T: +852 2825 9211
F: +852 2810 0431
E: philip.gilligan@deacons.com.hk
 richard.hudson@deacons.com.hk
 tiffany.cheung@deacons.com.hk
W: www.deacons.com.hk

ITALY
Alessandro Varrenti
CBA Studio Legale e Tributario
Galleria San Carlo 6
20122 Milan
Via Flaminia 135
00196 Rome

Italy
T: +39 02 778061
F: +39 02 76002790
E: alessandro.varrenti@cbalex.com
W: www.cbalex.com

MALTA
Nicolai Vella Falzon
Fenech & Fenech Advocates
198, Old Bakery Street
Valletta VLT1455
Malta
T: +356 21241232
F: +356 25990641
E: nicolai.vellafalzon@fenlex.com
W: www.fenechlaw.com

THE NETHERLANDS
Lucas Kortmann & Niels Pannevis
RESOR NV
Symphony Offi ces
Gustav Mahlerplein 27
1082 MS Amsterdam
The Netherlands
T: +31 20 570 9020
F: +31 20 570 9021
E: niels.pannevis@resor.nl
 lucas.kortmann@resor.nl
W: www.resor.nl

NORWAY
Jon Skjørshammer
Advokatfi rmaet Selmer DA
Tjuvholmen allé 1 N-0252
Oslo
Norway
T: +47 23 11 65 00
F: +47 23 11 65 01
E: j.skjorshammer@selmer.no
W: www.selmer.no

POLAND
Dr Marcin Olechowski &
Borys D Sawicki
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