
Corporate Recovery and Insolvency 2012
The International Comparative Legal Guide to:

A practical cross-border insight into corporate recovery and insolvency work

6th Edition

Ali Budiardjo, Nugroho, Reksodiputro
Allen & Overy LLP
Anderson Mori & Tomotsune
Andreas Neocleous & Co LLC
Arthur Cox
Attorneys at law Borenius Ltd
Baker & Partners
Bonelli Erede Pappalardo
Campbells
Clifford Chance LLC
De Brauw Blackstone Westbroek
Debarliev, Dameski & Kelesoska, Attorneys at Law
Dickinson Wright LLP
El-Borai & Partners
Gall
Gilbert + Tobin
Gorrissen Federspiel

Hengeler Mueller
Hogan Lovells Studio Legale
Lenz & Staehelin
Loyens & Loeff 
Olswang LLP
Pachiu & Associates  
Paul, Weiss, Rifkind, Wharton & Garrison LLP
Pekin & Pekin
Pinheiro Neto Advogados
Rivera Gaxiola y Asociados, S.C.
Schoenherr
Sedgwick Chudleigh
Slaughter and May
Uría Menéndez
W&H Law Firm
White & Case Advokat AB

Published by Global Legal Group, in association with CDR, with contributions from:



www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified 

professional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher.  Please call +44 20 7367 0720

Contributing Editor
Sarah Paterson,
Slaughter and May

Account Managers
Dror Levy, Maria Lopez,
Florjan Osmani, 
Oliver Smith, Rory Smith,
Samuel Romp, Toni Wyatt

Sub Editor
Fiona Canning

Editor
Suzie Kidd

Senior Editor
Penny Smale

Managing Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel:  +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd
June 2012

Copyright © 2012
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 978-1-908070-31-9
ISSN  1754-0097

Strategic Partners

The International Comparative Legal Guide to: Corporate Recovery and Insolvency 2012

Country Question and Answer Chapters:
4 Australia Gilbert + Tobin: Dominic Emmett & Nicholas Edwards 16

5 Austria Schoenherr: Dr. Wolfgang Höller & Mag. Dr. Barbara Steger 22

6 Belgium Allen & Overy LLP: Koen Van den Broeck & Thales Mertens 28

7 Bermuda Sedgwick Chudleigh: Alex Potts & Nick Miles 34

8 Brazil Pinheiro Neto Advogados: Luiz Fernando Valente de Paiva & André Moraes Marques 42

9 Bulgaria Advokatsko druzhestvo Andreev, Stoyanov & Tsekova in cooperation with 
Schoenherr: Anton Andreev 47

10 Canada Dickinson Wright LLP: Lisa S. Corne & David P. Preger 53

11 Cayman Islands Campbells: J. Ross McDonough & Guy Cowan 60

12 China W&H Law Firm: Dr. Yin Zhengyou & Zhang Xueyun 66

13 Cyprus Andreas Neocleous & Co LLC: Elias Neocleous & Maria Kyriacou 72

14 Denmark Gorrissen Federspiel: John Sommer Schmidt 78

15 Egypt El-Borai & Partners: Dr. Ahmed El Borai & Dr. Ramy El Borai 84

16 England & Wales Slaughter and May: Sarah Paterson & Thomas Vickers 90

17 Finland Attorneys at law Borenius Ltd: Mika Salonen & Timo Seppälä 101

18 France Allen & Overy LLP: Rod Cork & Marc Santoni 107

19 Germany Hengeler Mueller: Dr. Ulrich Blech 116

20 Hong Kong Gall: Randall Arthur 123

21 Indonesia Ali Budiardjo, Nugroho, Reksodiputro: Theodoor Bakker & Herry N. Kurniawan 129

22 Ireland Arthur Cox: William Day & John Donald 134

23 Italy Bonelli Erede Pappalardo: Vittorio Lupoli & Andrea De Tomas 142

24 Japan Anderson Mori & Tomotsune: Tomoaki Ikenaga & Nobuyuki Maeyama 151

25 Jersey Baker & Partners: David Wilson & Ed Shorrock 157

26 Luxembourg Loyens & Loeff: Véronique Hoffeld & Laurent Lenert 161

27 Macedonia Debarliev, Dameski & Kelesoska, Attorneys at Law: Dragan Dameski & 
Ivan Gjorgjievski 167

28 Mexico Rivera Gaxiola y Asociados, S.C.: Alonso Rivera Gaxiola &
Abraham Gómez Velázquez 173

29 Montenegro Moravčević Vojnović Zdravković in cooperation with Schoenherr: 
Slaven Moravčević & Nikola Babić 180

30 Netherlands De Brauw Blackstone Westbroek: Berto Winters & Rob van den Sigtenhorst 186

31 Portugal Uría Menéndez − Proença de Carvalho: Pedro Ferreira Malaquias &
David Sequeira Dinis 193

32 Romania Pachiu & Associates: Florin Dobre & Alexandru Lefter 198

33 Serbia Moravčević Vojnović Zdravković in cooperation with Schoenherr: 
Matija Vojnović & Vojimir Kurtić 204

34 Slovenia Filipov o.p. d.o.o. in co-operation with Schoenherr: Ana Filipov & Vid Kobe 210

35 Spain Uría Menéndez: Alberto Núñez-Lagos Burguera & Ángel Alonso Hernández 216

36 Sweden White & Case Advokat AB: Carl Hugo Parment & Michael Gentili 223

37 Switzerland Lenz & Staehelin: Daniel Tunik & Tanja Luginbühl 228

38 Turkey Pekin & Pekin: Gökben Erdem Dirican & Pınar Denktaş 235

39 Ukraine Clifford Chance LLC: Olexiy Soshenko & Andrii Grebonkin 243

40 USA Paul, Weiss, Rifkind, Wharton & Garrison LLP: Alan W. Kornberg & 
Elizabeth R. McColm 249

General Chapters:
1 Insolvency Law and Contract: Policy and Practice in the US and UK – Sarah Paterson &

Elena Prattent, Slaughter and May 1

2 Date Certain Requirements in Insolvency Scenarios: An Italian Peculiarity – Filippo Chiaves, 
Hogan Lovells Studio Legale 5

3 Schemes of Arrangement under the Companies Act 2006 for Foreign Companies – Alicia Videon &
Julian Turner, Olswang LLP 10



WWW.ICLG.CO.UKICLG TO: CORPORATE RECOVERY AND INSOLVENCY 2012
© Published and reproduced with kind permission by Global Legal Group Ltd, London

Chapter 38

235

Pekin & Pekin 

Turkey

1 Issues Arising When a Company is in 
Financial Difficulties

1.1 How does a creditor take security over assets in Turkey?

The most common form of security granted over immovable

property is a mortgage, which gives the mortgagee (lender) the right

to forcibly sell the property in the event of the default of the

mortgagor (borrower).  A mortgage can be created as security for

any kind of debt, whether present, future or contingent. 

The most common forms of security granted over movable

properties are the following:

Pledge. A pledge can be agreed over any tangible movable

property, and over certain intangible property, such as cash or

deposit accounts or receivables.

Lien. A lien applies where a creditor is in possession of the

debtor’s movable assets and negotiable instruments with the

debtor’s consent, and is entitled to retain possession until its

claim is satisfied. 

Commercial enterprise pledge. A commercial enterprise

pledge covers all of a commercial enterprise’s movable

property.  A pledge can be registered on commercial

enterprises registered with a trade.  A commercial enterprise

pledge agreement can be executed by and between:

credit institutions that have the form of a legal entity;

co-operative and credit sale institutions that take the

form of real persons and legal entities; or

real persons or legal entities owning the commercial

enterprise which is subject to the pledge.  

1.2 In what circumstances might transactions entered into
whilst the company is in financial difficulties be vulnerable
to attack?

A hardening period is a key concept in insolvency and bankruptcy

proceedings, providing that new collateral granted by a debtor

during a hardening period to secure a pre-existing claim may be

deemed invalid by a court upon the application and request of the

creditors and/or the liquidation/bankruptcy officer of the debtor.

During the debt collection and liquidation process, the transactions

of the insolvent/bankrupt company completed prior to its

insolvency/bankruptcy, particularly transactions within the

hardening period, shall also be considered and reviewed, which

may result in the cancellation of such transactions provided that

such fall within the scope of Articles 278, 279 and 280 of the

Execution and Bankruptcy Law (Law No. 2004) (the “Execution

and Bankruptcy Law”) (published in the Official Gazette dated

June 19, 1932 and numbered 2128) stating the three different

hardening periods as one year, two years and five years: 

The one-year hardening period applies to (i) security

interests if such security interest is created to secure an

existing debt and the security collateral provider has not

committed to provide security interest at the time of

incurring a debt, (ii) payments made via instruments other

than cash or ordinary payment instruments, (iii) payments

made before their due date, and (iv) certain annotations to the

title deed registries.  In order for the above mentioned

transactions to be annulled, such transactions should have

been made within one year prior to the bankruptcy of the

debtor or attachment of its assets. 

The two-year hardening period applies to donations or gifts. 

The five-year hardening period applies to transactions made

by the debtor with one of its creditors with the aim of

harming its other creditors provided that the creditor with

whom the transactions are made is aware of the insolvency

and the aim of the debtor at the time of the transaction.  In

order for the aforementioned transactions to be annulled,

they should have been made within five years prior to the

initiation of bankruptcy or execution proceedings.

1.3 What are the liabilities of directors (in particular civil,
criminal or disqualification) for continuing to trade whilst a
company is in financial difficulties in Turkey?

Directors have a duty of care to act in the best interests of the

company and refrain from getting involved in anything that would

be detrimental to the company and deprive it of profit or advantage

which his skill and ability might properly bring to it. 

Directors also have a duty to act with undivided and unselfish

loyalty to the company (duty of loyalty), which requires that there

be no conflict between duty and self-interest. 

For a director to be found liable for a breach of duty of loyalty, the

court must find that the person manipulated the board of directors,

that this had a causative effect, and that the company suffered

damage as a result.  For a director to be found liable for breach of

the duty of care, the court must find that the director was negligent,

that his negligence had a causative effect, and that the company

suffered damage as a result.

Any individual who is authorised to manage and represent the

company and who conceals or removes assets of a company, or

conducts fictitious transactions or reduces the value of the

company’s assets in order to damage the creditors during or in the

two years prior to a concord period, stay of bankruptcy or execution

proceedings by way of attachment or bankruptcy request, may be

subject to a criminal fine or imprisonment.  In addition, such a
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person who causes a company to become bankrupt because of his

own fraudulent or negligent actions may be subject to a fine or

imprisonment.

Criminal courts decide on the negligent and fraudulent bankruptcy.

The person who engages in fraudulent transactions with the purpose

of causing loss to his creditors, before or after bankruptcy, is

considered as fraudulently bankrupt.

Under Turkish Law, a company will be deemed insolvent if it is unable

to pay its debts or its assets are not sufficient to cover its liabilities, or

two thirds of its capital has been lost due to its accumulated losses.  In

the event of direct bankruptcy, the Board of Directors of the company

is required to call an extraordinary general assembly meeting in order

for the shareholders to resolve either to compensate in cash for the

accumulated losses or to decrease its paid up share capital to one third

of its existing share capital.  If the shareholders of such company do

not take a decision to either compensate in cash for the accumulated

losses or decrease its paid up share capital to one third of its existing

share capital, the Board of Directors is required to file a lawsuit before

the relevant Commercial Court of First Instance and request the

declaration of the bankruptcy of the company by such Court.  If the

Board of Directors does not file a voluntary bankruptcy lawsuit, each

Director shall be personally, jointly and severally liable for any and all

real damages, incurred by the creditors and the shareholders of such

company. 

2 Formal Procedures

2.1 What are the main types of formal procedures available
for companies in financial difficulties in Turkey?

The liquidation and bankruptcy procedure of a company in Turkey

is governed by Turkish Commercial Code (Law No. 6102)

(published in the Official Gazette dated February 14, 2011 and
numbered 27846) (the “Turkish Commercial Code”) and the

Execution and Bankruptcy Law.

The formal procedure types provided by such laws for companies in

financial difficulties are: voluntary bankruptcy; bankruptcy

(ordinary bankruptcy, special bankruptcy, direct bankruptcy);

postponement of bankruptcy; concord restructuring; and amicable

restructuring.    

2.2 What are the tests for insolvency in Turkey?

2.2.1 Bankruptcy

During the course of judging whether the debtor is bankrupt, the

commercial court will determine the financial condition of the

company by appointing experts to examine the company’s records

and produce expert reports.  Although the court has discretion

whether to rely on the expert reports, the court will usually make its

decision in accordance with the expert reports.

In direct bankruptcy, the test depends on the reason for applying to

the court (see below question 2.4.2.3).

2.2.2 Concord Restructuring

The court will ratify the concord restructuring application after

having heard the debtor and the creditor, review the debtor’s

financial state, its assets and incomes and by considering the

reasons of preventing him from fulfilling his obligations and the

success probability of the concord, in case it determines that the

project is free from the intent to harm the creditors.

2.2.3 Amicable Restructuring

The court will ratify the amicable restructuring application if it is

satisfied that the:

Debtor has filed the application in good faith.

Provisions of the Bankruptcy and Execution Law have been

fulfilled.

Amount to be received by each creditor who rejected the

project will be at least equal to the amount to be received at

the end of the bankruptcy liquidation.

2.3 On what grounds can the company be placed into each
procedure?

2.3.1 Voluntary Bankruptcy

When a joint stock company suffers losses which reduce its paid up

share capital by two thirds, the board of directors is required to call

an extraordinary general assembly meeting.  At this meeting, the

shareholders must resolve either to compensate the company in

cash for the accumulated loss or to decrease the company’s paid up

share capital to one third of its existing share capital.  

If the shareholders do not take one of these steps, the board of

directors is required to file a law suit before the relevant

Commercial Court of First Instance to request the Court to declare

the company bankrupt.  If the board of directors does not file a

voluntary bankruptcy lawsuit, each director shall be personally and

jointly and severally liable for any and all real damages, incurred by

the creditors and the shareholders of such company.

2.3.2 Bankruptcy

Bankruptcy occurs when overdue debt has not been paid by the

debtor.  However, a debtor may request his own bankruptcy by

declaring that he is in insolvency before stopping his payments and

before waiting his creditors to apply to the execution proceedings. 

2.3.2.1 Ordinary Bankruptcy

Ordinary bankruptcy involves a creditor bringing bankruptcy

proceedings against a debtor.  Bankruptcy can only apply to

merchants (that is, an entity or a person engaged in the purchase and

sale of commodities for profit), in relation to their unpaid (and due)

debts.

2.3.2.2 Special Bankruptcy 

A creditor who holds negotiable instruments (cheques, bonds or

promissory notes) can bring special bankruptcy proceedings for

negotiable instruments against the debtor. 

2.3.2.3 Direct Bankruptcy

Direct bankruptcy is possible where the debtor company’s liabilities

are greater than its current assets.  Individuals authorised to manage

and represent those companies or co-operatives, or any of the

creditors, can apply for the debtor’s bankruptcy.

Direct bankruptcy by creditor’s demand.  A creditor can

apply for direct bankruptcy where:

the debtor does not have a known residence;

the debtor flees in any way to avoid its commitments;

the debtor is engaged in, or attempting to engage in,

fraudulent acts breaching the rights of its creditors;

the debtor conceals its property during a compulsory

execution by way of attachment;

the debtor has suspended its payments;

ten days have passed since the announcement of the

termination of a restructuring project;

a concordat is not approved, the concordat period is

cancelled, or the concordat is completely dissolved.

In this case, direct bankruptcy can be demanded

against the debtor within seven days.  A concordat in

this context means a formal project regarding the

liquidation of debts, prepared and presented by the
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debtor to the court for its approval, under which the

debtor is released from his debts once the partial

payments are completely made.  Two-thirds of the

creditors of the debtor must agree to this agreement;

the creditor’s debt, based on a court’s decision, has not

been paid although it has been demanded by an order

of execution;

the creditor’s debt has not been paid even after the

notification of execution order to a collective

partnership;

the partners of a collective partnership have been

notified of a depot decision (where the court orders the

debtor to deposit the debt within seven days and they

fail to do so); or

the debtor company’s liabilities are greater than its

current assets.

Direct bankruptcy by debtor’s demand.  A debtor can apply

to a court to declare itself bankrupt.  This can occur in two

circumstances:

Voluntary bankruptcy.  The debtor applies to a court

be declared bankrupt on the basis that it is unable to

pay its debts.

Obligatory bankruptcy. The debtor must apply to a

court for bankruptcy if:

an attachment is ordered against a debtor which

results in the debtor losing one-half of its

assets; or

the debtor’s remaining assets are insufficient to

meet its other debts which will be due and

payable within one year.

Direct bankruptcy of companies. A separate direct bankruptcy

reason is foreseen in law for companies, which occurs when the

liabilities of a company is more then its assets.

2.3.3 Postponement of Bankruptcy

The individuals authorised to manage and represent the company or

co-operative or the creditors who desire to carry on the business can

request the postponement of bankruptcy in the event of financial

distress.

2.3.4 Concord Restructuring

Concord restructuring is proposed by the debtor or a creditor to

compromise certain liabilities in accordance with a plan. 

2.3.5 Amicable Restructuring

Amicable restructuring is applicable for the capital stock companies

and cooperatives.  The banks and insurance companies are not

entitled to propose amicable restructuring as a debtor.

If a company is not able to pay its debts or its receivables are not

enough to recover its debts, or is under the threat of facing these

steps, such company may apply to a commercial court in order to

request for the amicable restructuring. 

2.4 Please describe briefly how the company is placed into
each procedure.

2.4.1 Voluntary Bankruptcy

The board of directors is required to call an extraordinary general

assembly meeting.  At this meeting the shareholders must resolve

either to compensate the company in cash for the accumulated loss

or to decrease the company’s paid up share capital to one third of its

existing share capital.  

If the shareholders do not take one of these steps, the board of

directors is required to file a law suit before the relevant

Commercial Court of First Instance to request the Court to declare

the company bankrupt.  If the board of directors does not file a

voluntary bankruptcy law suit, each director shall be personally and

jointly and severally liable for any and all real damages, incurred by

the creditors and the shareholders of such company.

2.4.2 Bankruptcy

2.4.2.1 Ordinary Bankruptcy

The creditor starts ordinary bankruptcy by making a demand to the

execution office in the area where the debtor’s principal place of

business is registered at the trade registry.  After the demand, the

director of the office sends a payment order to the debtor.  If the

debtor pays the debt within seven days from receipt of the payment

order, bankruptcy proceedings will stop. 

The next stage depends on whether the debtor objects to the

payment order within seven days after notification of the demand:

The debtor does not object. If the debtor does not then pay

the debt and the expenses of the proceedings, the creditor can

file a bankruptcy claim against the debtor at the commercial

court in the area where the debtor’s principal place of

business is registered, for a judgment for bankruptcy.

The debtor objects. The bankruptcy proceedings stop. The

creditor can then bring a claim before a commercial court to

cancel the objection of the debtor and obtain a judgment for

bankruptcy.

If the creditor fails to bring a claim to the commercial court within

one year after notification of the payment order to the debtor, it is

precluded from afterwards bringing a claim before the commercial

court. 

The court will first grant an order, which requires the debtor to

either:

Pay the debt together with the accrued interest and execution

charges within seven days.

Deposit this amount with the courthouse’s cashier office

within seven days, to be paid in the event that the creditor

proves the existence of the debt in a trial process.

If the debt is not deposited or paid within seven days, the

commercial court declares the debtor bankrupt.  The debtor’s other

creditors can apply to the commercial court to cancel the

bankruptcy request, on the basis that there are no legal grounds for

the debtor’s bankruptcy. 

The execution office will announce the bankruptcy decision, which

can be appealed within ten days.  The creditors can also apply to the

court during the judgment process before the bankruptcy decision is

granted.  After the expiry of those ten days, or finalisation of the

appeal, the bankruptcy becomes conclusive. 

2.4.2.2 Special Bankruptcy 

The creditor will apply to the execution office, attaching the

original of the relevant negotiable instrument.  The execution

director then immediately sends a payment order to the debtor.

The debtor can object to the payment order within five days of

receipt of the payment order:

If the debtor objects: the creditor can apply to the

commercial court to cancel the objection and ask the court to

make a judgment for bankruptcy.

If the debtor does not object: the bankruptcy proceeding

becomes final and the creditor can make a claim before the

commercial court for a judgment for bankruptcy.

When the court gives a judgment for bankruptcy it announces the

judgment, and notifies the relevant organisations, in the same way

as for ordinary bankruptcy.  After that stage, the same procedure

applies as for ordinary bankruptcy.  It is possible for the bankruptcy

verdict to be appealed within ten days, as with ordinary bankruptcy.

2.4.2.3 Direct Bankruptcy

A claim can be brought before a commercial court for direct
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bankruptcy, without needing to follow the ordinary bankruptcy

procedure.

2.4.3 Postponement of Bankruptcy

Pursuant to Article 179 of the Execution and Bankruptcy Law, it is

possible for (i) individuals authorised to manage and represent

capital stock companies or cooperatives, or (ii) one of the creditors

to present a rectification project to the court which relates to the

rectification of the financial conditions of the company or the

cooperative and to request for the postponement of bankruptcy.

Should the postponement of bankruptcy be requested, information

and documentation which demonstrate the seriousness and

convincingness of the rectification project need to be presented to

the court, and in the event that the rectification project is found

serious and convincing by the court, bankruptcy can be postponed.

2.4.4 Concord Restructuring

Concord restructuring may be proposed (i) by the debtor where the

debtor will submit a plan to an execution court together with a

petition, stating the reason for its request, or (ii) by a creditor,

having the right to request bankruptcy by submitting its petition,

stating the reason for its concord request.

Following the concord request, the execution court may take the

necessary measures for the protection of the debtor’s assets and the

concord request will then be announced by the execution court.

Within 10 days following the announcement, creditors can object

the concord request.  The execution court will examine the concord

request and decide whether the request is appropriate or not. 

Concord will be deemed accepted in case it is signed by half of the

total number of creditors who have been registered and by two

thirds majority by value of creditors.  In case the conditions

required for the approval of the concord and mentioned in the

Bankruptcy Law are fulfilled, the execution court approves the

relevant concord and the approval of the concord is announced.  In

case the court does not approve the concord or cancels the above

mentioned concord period, it will immediately be decided for the

bankruptcy of the debtor upon the request of any creditor of the

debtor.  

2.4.5 Amicable Restructuring

While applying to the Court, the company shall submit its

restructuring plan which has been previously negotiated and

accepted by the creditors who are affected by the terms of the plan,

that is, the creditors whose rights and benefits will be restructured

by the plan.  Additionally, the creditors, who are invited to the

negotiation of the restructuring plan, are also deemed as creditors

who are affected by the terms of the plan.  

After the company applies to Court together with the above

mentioned plan and other documents related to its plan and required

by the Bankruptcy Law, the Court determines a hearing date,

announces such date and notifies the creditors who are affected by

the terms of the plan, and holds the hearing in which opposing

creditors have the opportunity to state their case.  For the plan to

become effective, the plan shall be accepted by half of the total

number of the creditors and by a two thirds majority by value of

creditors who participated to the voting of the plan.  An amicable

restructuring plan must be approved by the court.

2.5 What notifications, meetings and publications are required
after the company has been placed into each procedure?

2.5.1 Bankruptcy

When the commercial court declares the debtor bankrupt, it notifies

its judgment to the bankruptcy office.  On receipt of notification,

the office announces the company’s bankruptcy:

In a national newspaper with a minimum circulation of

50,000.

At the registered head office of the bankrupt company.

In the Trade Registry Gazette.

The bankruptcy office also notifies the bankruptcy of the company

to:

The land registry.

The trade registry.

Local trade associations.

Customs and postage authorities.

The Turkish Banking Association.

The Tax Office.

The Capital Markets Board.

If the assets of the company will not satisfy all its debts, the

bankruptcy office invites all the company’s creditors to declare their

debts within a period of a minimum of 20 days to a maximum of

three months.  This period will start on the invitation’s publication

in a national newspaper, at the registered head office of the

company, and in the Trade Registry Gazette.  This invitation will

also inform the date of the first meeting of creditors.

The creditors will appoint the bankruptcy administration at the first

creditors’ meeting.  The second creditors’ meeting will decide on

how the assets of the bankruptcy estate are to be sold.

2.5.2 Postponement of Bankruptcy

Please see the notifications and announcement process described

under question 2.5.1.

2.5.3 Concord Restructuring

In case the concord request is found appropriate, the court grants a

3-month period at most and appoints a concord officer and such

period is announced by the court in a national newspaper with a

minimum circulation of 50,000 and is notified to the relevant

execution office, the land registry office and the trade registry

office.  The creditors are summoned by announcement by the

concord officer to inform their receivables within 20 days after the

announcement and to attend a meeting to be held in order to

negotiate the concord proposal. 

2.5.4 Amicable Restructuring

After the company applies to the court, together with the

restructuring plan and other documents related to its plan and

required by Bankruptcy Law, the Court determines a hearing date,

announces such date within 30 days from the date of application in

the same way as in concord restructuring, notifies the creditors who

are affected by the terms of the plan and notifies the relevant

registry offices.

3 Creditors

3.1 Are unsecured creditors free to enforce their rights in
each procedure?

3.1.1 Bankruptcy

Any proceedings that were started against the debtor for debt

recovery before its bankruptcy are suspended on the

commencement of bankruptcy (that is, the judgment of the court)

and terminated when the bankruptcy decision becomes conclusive

(that is, after the finalisation of the appeal process).

3.1.2 Postponement of Bankruptcy

In the event that it is decided that bankruptcy is to be postponed (i.e.

a similar action to Chapter 11), the court, while also taking the

rectification project into consideration, shall take every measure
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relating to the protection of the assets of the company.  Upon the

court’s decision of postponement which could be for one year (i.e.

one year which can be extended for another four years), no legal

proceedings shall be conducted, including proceedings conducted

in accordance with the Law Regarding the Collection of Public

Receivables (Law No: 6183), and the proceedings initiated prior to

the decision in question shall be halted.  Upon the decision of

postponement, statutes of limitation and extinctive prescriptions

relating to a legal proceeding shall cease to run.

3.1.3 Concord Restructuring

All execution proceedings related to the debtor are suspended, new

execution proceedings shall not be filed and preliminary attachment

decisions cannot be executed.  In case the concord plan does not

stipulate otherwise, interests will not be incurred on credits.

Privileged creditors can initiate or proceed execution proceedings

by way of attachment for the credits arising from the compensations

to be paid by the employers regarding the employment agreement,

arising from the debts of the employers to the provident funds or

institutions which have been formed in favour of the employees and

receivables of maintenance, arising from the law on domestic

relations.

3.1.4 Amicable Restructuring

The court can issue orders to stop or prohibit legal proceedings for

debt recovery against the debtor.  The court can decide to:

Stop legal proceedings initiated by the creditors affected by

the project against the debtor, and legal claims under the Law

on the Collection Procedure of Public Receivables No. 6183.

Prohibit the affected creditors from starting new execution

proceedings against the debtor, or obtaining associated

preliminary injunctions and attachments.  However, the court

cannot prohibit the execution proceedings conducted by the

other creditors against the debtor.

3.2 Can secured creditors enforce their security in each
procedure?

3.2.1 Bankruptcy

A mortgagee can forcibly sell the mortgaged property to recover its

debt.  If the property is not sufficient to discharge the debt, the

mortgagee is deemed to be an unsecured creditor for the remainder.

3.2.2 Postponement of Bankruptcy

Please see question 3.1.2.

3.2.3 Concord Restructuring

A concord restructuring is binding on most creditors (including

creditors that are unaffected by the plan or have objected to it).  The

only exceptions are the creditors whose claims are secured by a

pledge and public creditors.

Execution proceedings by way of foreclosure of pledged property

can be initiated or proceeded, however, protective measures cannot

be taken in relation to such proceedings and the sale of the pledged

property cannot be made in certain conditions. 

3.2.4 Amicable Restructuring

Please see question 3.1.4.

3.3 Can creditors set off sums owed by them to the company
against amounts owed by the company to them in each
procedure?

The debtors and creditors can mutually agree to restructure debts

between themselves.  In addition (except for legal exemptions),

creditors can set-off their claims against claims of an insolvent

debtor.  A party that seeks to exercise its right of set-off must make

a written declaration to the other party stating its intention to

exercise its set-off rights.  Set-off is completed once the declaration

is made and the other party completes the set-off transaction. 

However, according set-off shall not be enforced for:

any credit assumed by the debtor after its bankruptcy (but not

the insolvency) is declared by a Turkish court; or

any debt assumed by the creditor after its bankruptcy (but not

the insolvency) is declared by a Turkish court; and

in any event, the credits of the creditor evidenced with a

negotiable instrument, such as a draft or a promissory note of

a creditor after its bankruptcy is declared by a Turkish court,

regardless of such negotiable instrument being issued before,

on or after the bankruptcy.

4 Continuing the Business

4.1 Who controls the company in each procedure?  In
particular, please describe briefly the effect of the
procedures on directors and shareholders.

4.1.1 Bankruptcy

By opening of bankruptcy, only liquidation processes can be

conducted and carrying on business is not possible.  The disposition

power of the bankrupt is limited over the goods and rights included

in estate.  The bankrupt cannot be engaged in transactions, which

may decrease the worth of the estate.  The disposition right on these

goods shall belong to the bankruptcy administration.  The

dispositions of the bankrupt over the estate are no longer valid

against creditors.

In case the stay of bankruptcy is decided, the Court may take all the

necessary measures to secure the assets of the company and will

appoint a trustee who will be authorised to perform all the duties of

the management board of the company or to supervise the acts of

the management board.

4.1.2 Postponement of Bankruptcy

The debtor is able to continue to perform business under the

supervision of the court through an appointed administrator(s). 

4.1.3 Concord Restructuring

The debtor is able to continue to perform businesses under the

control of the concord officer.  The concord officer is liable to

supervise the acts of the debtor, to report to the execution court and

to inform the creditors regarding the concord period.  For important

transactions such as imposing a pledge, acting as a guarantor, or

transferring the enterprise, the permission of the execution court

shall be taken by the debtor.

4.1.4 Amicable Restructuring

The court is the supervisory authority.  If the court takes measures

to protect the debtor’s assets, the creditors and debtor or if the same

fail to agree on one, the court can appoint one or more mid-term

auditors who have the necessary knowledge, experience and

characteristics agreed by the creditors and debtor to assume

responsibility for directing, managing, and supervising the debtor’s

activities from the date of appointment until the court’s ratification

or rejection of the project.  The court can, in its ratification decision,

appoint one or more project supervisors, who will have authority to

supervise whether the project is being fulfilled and to report on the

situation to the creditors, and an auditor, where the creditors fail to

agree on one. 
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4.2 How does the company finance these procedures?

4.2.1 Bankruptcy

All bankruptcy expenses in relation to the expenses for bankruptcy

proceedings, bankruptcy lawsuit and liquidation are paid in advance

by the creditor requesting the bankruptcy of the debtor. 

Expenses such as bookkeeping, custody of the assets (i.e. lease fee

of the storage), fees of members of the bankruptcy administration,

announcement expenses and sale expenses are paid by the

bankruptcy administration. 

4.2.2. Postponement of Bankruptcy

The expenses shall be paid by the debtor.

4.2.3 Concord Restructuring

All concord expenses in relation to the court expenses and judgment

fees shall be paid in advance to the court by the debtor. 

4.2.4 Amicable Restructuring

Please see question 4.2.2.

4.3 What is the effect of each procedure on employees?

In all procedures, credits arising from the compensations to be paid

by the employers regarding the employment agreements are

determined to be the first rank of unsecured credits and are paid

after satisfaction of the secured creditors.

4.4 What effect does the commencement of any procedure
have on contracts with the company and can the
company terminate contracts during each procedure?

4.4.1 Bankruptcy

Bankruptcy of one of the parties of an agreement shall result in the

termination of certain kinds of agreements such as usufructuary

lease agreements, attorney agreements, financial leasing

agreements agency agreements, and commission agreements.

Agreements such as sale agreements, contracts of exchange,

ordinary lease agreements, loan agreements, money loan

agreements, service agreements, construction agreements, and

mandate agreements shall not be terminated upon bankruptcy; each

are subject to certain conditions. 

In case the agreement is not terminated by bankruptcy, the

execution of such agreement shall be recorded as a receivable by

the bankruptcy administration.

4.4.2 Postponement of Bankruptcy

Since the company shall continue to perform its business activities,

as a business decision, the company may terminate contracts.

However, there is no legal requirement on the company for such a

termination. 

4.4.3 Concord Restructuring

The mutual agreements which are not executed shall not be terminated

in case of concord restructuring; however, the creditor (the party who

is not included in the concord restructuring) can request a guarantee

for its credit and otherwise can terminate the agreement.

4.4.4 Amicable Restructuring

The restructuring project’s terms will override all agreements

executed with creditors affected by the project.  In addition, the

following rules in agreements to which the debtor was a party will

not apply, regardless of whether the agreements were concluded

with creditors that are affected by the project:

Rules that could lead to the amendment or termination of the

project.

Rules providing that a debtor use of restructuring is an act of

default or breach of the agreement. 

5 Claims

5.1 Broadly, how do creditors claim amounts owed to them in
each procedure?

5.1.1 Bankruptcy

Please see question 3.1.1.

5.1.2 Postponement of Bankruptcy

Please see question 3.1.2.

5.1.3 Concord Restructuring

Creditors of a debtor shall inform their receivables together with all

evidence to the concord officer within 20 days from the date of

receipt of notice summoned by the concord officer. 

5.1.4 Amicable Restructuring

Before applying to the Court, the company submits its restructuring

plan to be negotiated and accepted by the creditors who are affected

by the terms of the plan.  Within such meeting, a list of attendees is

prepared and voted together with the plan which indicates the

receivables of each creditor. 

5.2 What is the ranking of claims in each procedure?  In
particular, do any specific types of claim have preferential
status?

A mortgagee can forcibly sell the mortgaged property to recover its

debt.  If the property is not sufficient to discharge the debt, the

mortgagee is an unsecured creditor for the remainder.

Property that is pledged forms part of the bankruptcy estate.

However, a party with a prior perfected pledge has a preferential

right to the proceeds of the pledged property, which in principle will

be sold by the bankruptcy administration as soon as possible.  This

preferential right will take priority over all unsecured creditors,

secured creditors, and bankruptcy officers (Article 206, Execution
and Bankruptcy).  If the pledged property is insufficient to

discharge the debt, the pledgee is an unsecured creditor for the

remainder.

The receivables secured but not covered by a pledge or unsecured

receivables are registered in order to be paid in the following order: 

1. First Rank:

a. Receivables of the employees including severance and

notice pays arising form the employment relation and

accrued for the year before the opening of the

bankruptcy together with the severance and notice

pays they earn due to the termination of the

employment relation due to bankruptcy.

b. The debts of the employers to the foundations and

institutions which had been established and become

legal entities in order to form provident funds or other

aid institutions for the employees and in order to

perpetuate such.

c. All sorts of alimony receivables arising from family

law which had accrued for the year before the opening

of the bankruptcy and shall be paid in cash.

2. Second Rank: Receivables of the persons whose properties

are entrusted to debtor because of parentship and appointed

guardianship because of such capacity.  However, such

receivables are considered preferential receivables in the

cases when the bankruptcy is opened within the duration of

the parentship or appointed guardianship or within the year
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that followed their expiry.  The time in which the lawsuit or

prosecution continued is not taken in the calculation.

3. Third Rank: Receivables which had been determined as

preferential receivables under special laws.

4. Fourth Rank: Unprivileged claims (that is, claims which do

not fall within the above categories, such as shareholders).

All the creditors in a category must be satisfied before creditors in

the following category are paid.  If the remaining money is not

sufficient to cover the unprivileged claims, it will be distributed

between those creditors in proportion to their claims.

The same ranking applies for restructuring.

5.3 Are tax liabilities incurred during each procedure? 

Tax liabilities are not exempted in each procedure. 

6 Ending the Formal Procedure

6.1 Is there a process for “cramming down” creditors who do
not approve proposals put forward in these procedures?

There are no other cram-down provisions in the Turkish insolvency

legislation except the concord process.  A concord restructuring

may include terms that provide for the cram-down of creditors as a

whole.  However, this does not apply to public creditors and

creditors whose claims are protected by pledge.

6.2 What happens at the end of each procedure?

6.2.1 Bankruptcy

In the first hearing, creditors representing at least 25% of the total

debt of the company must be present to have the necessary quorum.

Decisions are taken by a simple majority of the participants’ votes,

representing more than 50% of the total debt.  This meeting will

elect the bankruptcy administration. 

The bankruptcy administration will convene a second creditors’

meeting, with 20 days’ prior notice.  At this meeting, the creditors

decide on how to sell the company assets, which will be through

public sale or bargaining (that is, a method to sell the debtor’s asset

by negotiating the terms of the agreement with several parties in

order to sell the asset for an advantageous price).  After the sale and

liquidation of the company assets, the proceeds from the sale are

distributed to the creditors in accordance with the ranking list. 

After the liquidation of bankruptcy is over, bankruptcy shall not be

closed automatically.  The Commercial Court, which has

commenced the bankruptcy, has to decide on closing as well.

Bankruptcy Administration shall request the closing of bankruptcy

by giving a final report to the Commercial Court.  After the

examination, if the Commercial Court determines that the

liquidation has been made in accordance with the legal

requirements, it decides on the closing of bankruptcy.

After the closing of bankruptcy, the bankruptcy situation shall be

over but the debtor shall continue to carry the title of being

bankrupt. Only by way of restitution of credit, shall he be able to

overcome this situation.

6.2.2 Postponement of Bankruptcy

The bankrupt company can continue its operations.  At that time,

proceedings to enforce pledges over receivables can be started or

continued, however, pledged goods cannot be sold and protective

measures over the goods cannot be granted.  An administrator is

assigned to the company and issues a report every three months on

whether the company’s financial condition has improved.  If the

administrator reports that the company has failed to improve, the

court may decide to cancel the postponement.  The maximum

period for postponement is one year; this can be extended by up to

four years by a court decision.

6.2.3 Concord Restructuring

Creditors may apply to the court for the termination of the concord

restructuring if it is found that the debtor acted in bad faith in

having the restructuring proposal approved or that the debtor

breaches the terms of the concord.  Following termination,

bankruptcy proceedings may be commenced against the debtor.

6.2.4 Amicable Restructuring

If the restructuring project is successful, the debtor will continue to

operate.  If the project is unsuccessful, the court can order and

announce the complete termination of the restructuring

proceedings.  Within ten days from that announcement, creditors

affected by the project can demand that the court grant a decision

announcing the immediate bankruptcy of the debtor.

7 Alternative Forms of Restructuring

7.1 Is it common to achieve a restructuring outside a formal
procedure in Turkey?  In what circumstances might this
be possible?

Financial restructuring may also be conducted in an informal way

provided there is an agreement between a debtor and its creditors.

General rules of Turkish contract law will then apply.  As there are

no formal requirements, such a financial restructuring could be very

flexible, but would not be binding on other creditors. 

7.2 Is it possible to reorganise a debtor rather than realise its
assets and business?

7.2.1 Bankruptcy

After the start of bankruptcy proceedings, but before the court

declares the company bankrupt, the following can present a

restructuring plan to the court which proposes rectification of the

financial conditions of a bankrupt company or co-operative and

requests the postponement of bankruptcy: 

Individuals authorised to manage and represent the company

or co-operative.

Creditors.

If the court considers the project serious and persuasive, it may

postpone bankruptcy, resulting in a stay of the current bankruptcy

proceedings.  After a stay, the bankrupt company can continue its

operations.  At that time, proceedings to enforce pledges over

receivables can be started or continued, however, pledged goods

cannot be sold and protective measures over the goods cannot be

granted.  An administrator is assigned to the company and issues a

report every three months on whether the company’s financial

condition has improved.  If the administrator reports that the

company has failed to improve, the court may decide to cancel the

postponement.  The maximum period for postponement is one year;

this can be extended by up to four years by a court decision.

7.2.2 Concord Restructuring

In case the restructuring proposal is not approved by the court for a

reason other than the dishonesty of the debtor, then a new request

can be filed.  However, in case the violation of an approved concord

plan, creditors shall initiate execution proceedings against the

debtor in order to collect their receivables.
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7.2.3 Amicable Restructuring

In the case of the violation of some part of the project, if this

violation effects only some creditors, the amended project is

presented to the approval of the court if these creditors, whose

rights have been violated, achieve an agreement with the debtor

regarding the amendment of project.  If it is mandatory to make this

amendment in order to ensure the continuation of the project and, if

the amended project does provide the creditors, whose rights have

been violated, with a position more advantageous than the other

creditors affected by the project, the court shall ratify the amended

project.  The procedure regarding ratification of the restructuring

project is also applied regarding the amendment of project. 

If the debtor fails to perform all or some of its liabilities arising

from the project, the court is notified by the project supervisor,

debtor, or creditor affected by the project. The court can amend the

project or take other necessary measures.

7.3 Is it possible to achieve an expedited restructuring of the
debtor by means of a pre-packaged sale?  How is such a
sale effected?

As per Article 538 of the Execution and Bankruptcy Law, the

liquidators can conduct the sale of assets of the company by way of

negotiation.  In order to conduct a pre-packaged sale, a decision shall

be made by the general assembly of the company in that regard. 

8 International

8.1 What would be the approach in Turkey to recognising a
procedure started in another jurisdiction?

Due to the principles of territoriality and sovereignty, Turkish

authorities do not recognise or execute bankruptcy procedures and

bankruptcy judgments of other jurisdictions granted for a Turkish

entity.  However, a decision given for a foreign entity may be enforced

in Turkey following the enforcement and recognition process.  
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